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Proposed Changes to Medicaid Regulations 
by the Colorado Department of Health Care Policy and Financing 

Effective in 2012, new regulations are likely to be adopted which clarify many of the troublesome provisions of the current 
regulations for those individuals who are applying for Medicaid benefits for skilled nursing home care, as well as benefits under 
the PACE or Home and Community Based Services programs.  Below we have identified some of the more significant changes 
for your review.  
 

A copy of the proposed changes can be found on our website www.brownandbrownpc.com.  
 
Medicaid is the Payer of Last Resort. (Regulation 8.100.5 E.)   
 

 A new statement of intent has been added indicating Medicaid is to be the payor of last resort and the �D�S�S�O�L�F�D�Q�W�¶�V���R�U���F�O�L��
�H�Q�W�¶�V���R�Z�Q���F�R�X�Q�W�D�E�O�H���L�Q�F�R�P�H���D�Q�G���U�H�V�R�X�U�F�H�V���V�K�R�X�O�G���E�H���X�W�L�O�L�]�H�G���W�R���W�K�H���I�X�O�O�H�V�W���H�[�W�H�Q�W���S�R�V�V�L�E�O�H���E�H�I�R�U�H���0�H�G�L�F�D�L�G���L�V���D�F�F�H�V�V�H�G.  This 
statement now sets the tone of long term care Medicaid planning and the applicantôs need to be prepared to spend down in al-

lowed ways or face the disallowance of benefits from the Department. Also, see Regulation 8.100.7F. 2. b which confirms 
Medicaid is to be the payor of last resort and �³�$�Q�\���H�I�I�R�U�W���W�R���U�H�V�W�U�L�F�W���D�F�F�H�V�V���W�R���L�Q�F�R�P�H���D�Q�G���U�H�V�R�X�U�F�H�V���L�V���L�Q�F�R�Q�V�L�V�W�H�Q�W���Z�L�W�K���W�K�L�V��
�S�U�L�Q�F�L�S�O�H���´ 
 
Definition of Assets. (Regulation 8.100.5E. 8.100.7 F.1 a) 
 

 The problem:  the current regulation states that ñany future right to income or a resourceò is considered an asset which 

must be counted.  When an individual receiving benefits under the Medicaid program became entitled to receive an inheritance, 
the Department would consider the ñright to receive the inheritance in the futureò as an asset, terminating eligibility even though 
the inheritance had not yet been received. This created a hardship for the recipient.   
 

 Now, the inheritance must actually be received and the recipientôs benefits would be discontinued in the future. This 

allows the recipients to undertake planning opportunities such as creating a trust (like the d4a trust) or purchase an annuity and 
make a gift.  
 
Treatment of Inheritances. (Regulation 8.100.5 P) 
 

 Accompanying the regulation change mentioned above regarding the necessity of actually receiving the asset before it 
can be counted, there is a specific regulation regarding treatment of inheritances.  If the Medicaid recipient is an heir under an 
estate plan and the individual dies, there is a presumption the inheritance is an available resource, thus disqualifying the appli-
cant from further services.  
 

 It is possible for this presumption to be rebutted if the inheritance cannot be distributed due to the estate administration.  
The Personal Representative in an estate or trustee of a trust should document in writing the fact the estate administration is on-
going and the distribution has not been made. 
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