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SPECIAL REPORT

- When Should I Review my Estate Plan? Is it time to review or update my estate plan? Answering "YES" to any of the statements below likely indicates a review of your current estate plan is in order. Please call us at (970) 243-8250 to schedule an appointment.
My Estate Plan:
___ I need more information to understand what trusts (revocable, irrevocable, charitable trusts and other types) might
be available to meet my estate planning goals. I would like to know how the latest tax laws affect my estate plan.
___ Although I currently use a revocable trust as part of my estate plan, I need assistance to insure my assets are
properly titled and my beneficiary designations are set forth as they should be.
___ It has been some time since my estate planning documents were reviewed and I am concerned they may have been
changes in the law which might impact how my estate is to be distributed.
___ I have one or more of my children’s (or other intended heirs) names on my house or cash accounts and I am not
sure if this is how they should be set up to insure my bills can be paid if I become incapacitated.
___ My financial or medical power of attorney is over 5 years old.
Marital Situation:
___ My marital status has changed.
___ A second marriage is on the horizon and I am in need of insuring my new spouse and my intended heirs are cared
for in the future and there is no fighting amongst them.
___ It is too late, I am already married, but want to do what I can to avoid a fight amongst my spouse and my children.
___ A member of the family who is an intended heir has become divorced or separated since our last review and I am
concerned about leaving them an outright distribution.
Special Bequests:
___ I would like to make specific bequests to individuals not presently included in my plans or delete the names of one
or more persons (or charities) currently named.

___ I would like to change the amounts of some of the bequests I have made, either because my estate has increased or
decreased in size.
___ I no longer own a specific asset mentioned in my will or trust.
___ I would like to make a gift during my lifetime and need advice on how best to structure the gift to insure the gift
does not create tax problems and is used in way in which I intend it to be used.
___ My pet is important to me and I want to insure if it survives me it is taken care of in the manner of my choosing.
___ I would like to discharge an obligation owed to me by canceling the loan in my will.
Change in Valuation of my Estate:
___ The value of my estate has changed in the last few years and may be subject to estate taxes.
___ My estate is likely to be over $11,580,000 in value when I die, and I am concerned about estate taxes that may
have to be paid, due to the fact I am likely to live beyond 2020.
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___ One or more of my heirs has a creditor problem or is not good with money and I am concerned any inheritance
will be lost to creditors.
___ Divorce could be on the horizon for one of my heirs and I want to protect any inheritance I might give to my heir
(likely a child) to insure it will ultimately end up in the hands of my grandchildren.
Provisions for Children/Grandchildren:
___ I have a child or heir who has become handicapped or seriously injured since our last review.
___ One or more of my children or heirs receives SSI or Medicaid.
___ I wish to insure assets are held for the benefit of a child or heir to use for educational or other specific purposes.
____ Rather than making an outright distribution to my heirs, I wish to hold their distribution in a trust to protect it
from claims of their creditors, spouses (in the event of a divorce), or my heir’s own bad judgment.
___ My desires regarding the ages at which I originally provided for the disposition to my children has changed.
___ A child, grandchild, etc., has been born (or adopted) since our last review.
___ I would like to provide a clause to equalize gifts made in the past (or to be made in the future) to certain children.
Life Insurance:
___ I have added (or dropped) more than $50,000 of life insurance since our last review and believe my estate is
taxable ($11,580,000 in value in 2020).
___ I have (or would like to) changed a beneficiary designation on an existing policy.
___ I may need more life insurance but I don’t know how much to buy or what type to consider.
Assisted and Long Term Care Costs for Me or My Parents:
___ I am concerned about assisted and long term care costs and have considered purchasing long term care insurance
and may need to visit with someone about this for myself.
___ I believe that I or a member of my family may need to be admitted to either an assisted care or a skilled nursing
facility, and I am concerned my or their assets will be depleted in paying for that care.
___ Medicaid and Medicare are confusing and I am unsure how they might be useful to me in my estate planning.
Gifts to Minors or Charities:
___ I would like to make substantial gifts to minor children (more than $14,000.00).
___ Gifts to my grandchildren are important and I would like to provide for their secondary education.
___ I would like to add (or delete) one or more charitable beneficiaries, or change the amount of my bequest.
Business Interests:

___ I have entered into a stock (partnership) buy-sell agreement since our last review.
___ My business situation has changed significantly since our last review.
Guardian, Agents, Executors, and Trustees:
___ I would like to change the person or order of persons I have named as my personal representatives, successive
trustee or agent acting under my medical or financial power of attorney.
___ I would like to name a particular person as advisor to my personal representative and trustees.
___ I would like to reconsider the designation of the guardians, agent under a power of attorney or health care proxy,
personal representative, and/or trustees I have named.
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- Blended Families—A Planning Dilemma We believe the institution of marriage is a good one. Many or our clients are involved in a second or
later marriage. Often one or both spouses have children from their first marriage. Sometimes they
have additional children together. These complex families are often called “blended families.” In
many blended families the distribution of assets upon the death of the second to die of the couple
works without a hitch and there is no conflict amongst the family members. However, this is not always the case.
1. Lies we often tell ourselves:
1. My spouse, if he or she survives me, will do “the right thing” after I die and share the assets he or
she owns with my children.. As time passes after the death of a spouse in a second marriage the survivor and the children of the survivor tend to lose contact with the children of the first to die and naturally begin to think about passing along wealth to the survivor’s own blood line. It is not uncommon for a surviving spouse to change his/her estate plan.
Additionally, there is also the possibility the surviving spouse will remarry again. If this happens the
new spouse and his/her children can be added to the complex mix.
2. My kids won’t fight over the money, if I leave it all to my spouse. They have told me they don’t
care what I do with my money. Although your kids will tell you it is not about the money, we find
children often fight with their step-parents over money as well as personal property such as household goods and jewelry. Sometimes even a good relationship with a step-parent can deteriorate over
time. A distribution to a step-parent is often viewed as a disinheritance.
3. I don’t need to redo my estate plan. Everyone knows what I want to happen. If you have an will
or trust drawn up before your marriage, get it updated. If you don’t have an estate plan at all—
Colorado does not recognize verbal wills, so get it in writing. Dying without an up to date will or a
trust that outlines exactly how you wish to distribute your estate assets is risky. Put your plan in
place to ensure your spouse and your children from a prior relationship receive what you want them
to receive.
How to plan for success:
1. Pre-nuptial or marital agreements. These agreements are the best way to avoid a family conflict. A
well prepared agreement will prevent a surviving spouse electing against the will of the first to die as
well as waive certain statutory rights the survivor may have against the estate of the first to die. Such
agreements can be used to define the rules which everyone must adhere to in the event of death (or in
the event of divorce). Even after you are married you can enter into such an agreement (a marital
agreement) and they don’t have to be done in a confrontational way. They work best when they protect the interests of both parties.
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- Second Marriages To enter into such an agreement and make it valid it is important each party is represented by separate legal counsel and there must be full disclosure of the assets owned by each party.
Just because you have such an agreement, it does not mean you cannot leave more to the surviving spouse. The agreement simply sets forth the minimum required distributions.
2. Leave assets to the surviving spouse in trust and not outright. You can direct a portion or all of
your estate to a trust giving your surviving spouse a right to the income and principal on terms
you select ensuring whatever is left in the trust then passes to your children. Trusts are very flexible. This is a great way to protect your spouse and your kids. A trust can create security for your
spouse and ensure the eventual disposition of your estate is made in accordance with your wishes.
3. Avoid certain non-probate accounts. If you own assets in joint tenancy, upon death of either
spouse the assets (which could be a residence or joint bank account) will pass to the surviving
joint tenant (the surviving spouse) and the terms of your will or trust may be defeated. This applies in the case of beneficiary designations for life insurance and retirement accounts as well. Be
careful when using non-probate account transfers!
4. If you are thinking about a second marriage, give consideration to not getting married and instead using a a co-habitation or "beneficiary designation" agreement. These types of arrangements are a good option for many couples. With such agreements you can set forth the obligations each party has toward the expenses of the "household", delineate the marital status to avoid
"common law" marriage allegations, and make provisions regarding distributions upon death.
Beneficiary designation agreements allow a couple to sign an agreement setting forth their desires
regarding beneficiary designations on retirement accounts, life insurance plans, annuities, etc. and
also a variety of rights which non-married couples did not previously have. The new rights which
can be designated include the right to visit in hospitals or nursing homes, direct the disposition of
last remains and others.
5. Communicate with your children and heirs as to the expectations you have for them and why
the estate plan you have may provide for a new spouse. This is a good way to ensure your heirs
view your plan as being just that----- your plan and not the plan of your spouse or step-children.
Explaining the plan and your intentions will go along way to ensure your family will follow your
wishes even if they don’t like it.
6. Include a "no contest" clause. Such a clause is intended to avoid a contest of your written estate
plan by disinheriting anyone who contests the plan you have put in place.
Bottom Line– Put your plan in place now to document and safeguard your wishes, so you can be
certain the objectives of your estate plan are fulfilled. Don’t rely on your old will to handle these
new (and often wonderful!) complications.
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- Wills vs Trusts We are often asked whether a person should use a will or a trust to pass their estate to their heirs upon
their death. It is a question each of us should ask ourselves. The bottom line is that, in most cases, the answer is
not clear but is a matter of choice. To understand the difference we must first look at the difference between a
probate and a non-probate asset.
Probate Assets
A probate asset is an asset that passes when a person dies through a court process commonly referred to
as probate. Probate usually takes about six months; a personal representative is appointed to handle the proceeding; creditors, if any, file claims in the proceeding; and ultimately, the assets of the probate proceeding are
distributed to the individuals named in the will of the decedent. If the decedent did not leave a will the assets
pass in accordance with a statute of the state in which the decedent lives on the date of the decedent’s death.
Dying without a will is commonly referred to as dying intestate.
There are advantages to having your assets pass through the probate process before being distributed to
your heirs. The primary advantage is there can be court supervision. A court can help a personal representative
sort through many issues that may arise during the administration of the estate including, but certainly not limited to, disputes amongst heirs, the nature and specifics of distributions, the validity of claims of creditors and
many other matters in which a personal representative may simply need guidance.
The primary disadvantages of probate are that it can be somewhat more time consuming, usually adds
cost to the administration of the estate (although not significant), can require administration in more than one
state if an individual owns assets in more than one state, gives a forum or platform in which heirs can fight, requires a direct notice to known creditors and will usually require the disclosure of the decedent’s estate plan to
the public. Many clients simply want the privacy of a trust (in contrast to the will type of an estate plan) as disclosure to the public of the nature and timing of distributions to the decedent’s heirs is not required. The fact
your heir (often times children) might receive a distribution on their 20th or 30th birthday might be important
to keep private.
Non-Probate Assets
Non-probate assets are those that pass to your designated heirs without the need of court administration or
probate. Most clients already own non-probate assets. Non-probate assets include those such as retirement accounts, assets titled in joint tenancy and insurance. A non-probate asset passes directly to the intended beneficiary under a life insurance or annuity policy and a joint tenancy asset passes to the surviving joint tenant. For
those individuals with a will estate plan it is important they coordinate how their estate will pass with both the
probate and non-probate assets.
For example, let’s look at life insurance. Let’s assume a parent of three children names the surviving children (those living at the time of the parent’s death), as the beneficiary of a life insurance policy on the parent’s
life. Let’s also assume the parent’s will leaves all of the parent’s assets to the children equally and if one of the
children predeceases the parent, the deceased child’s share would then pass to the children of the deceased
child, (the grandchildren).
Under the above scenario, if a child dies prior to the parent, the probate assets are still divided equally
among each of the children with an equal share passing to the children of the deceased child. The proceeds of
the life insurance policy will pass to the surviving two children and not to the children of the deceased child
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- Wills vs. Trusts because the insurance policy required the proceeds be paid to the "surviving" children.
Will Estate Plan
With a will estate plan it cannot be emphasized enough how important it is to coordinate the assets passing
pursuant to the will with those that pass outside the will. As we will see below the same holds true (the need to
coordinate the ownership of assets as well as the beneficiaries named in non-probate holdings) for the use of a
trust type of estate plan.
Trust Estate Plan
A trust estate plan is a process whereby the probate assets are essentially converted into non-probate assets.
The type of trust we are referring to is commonly known as a "revocable," "living", "inter-vivos" or "loving"
trust. We simply refer to them as "prepaid probate." The trust instrument sets forth the distribution plan of the
estate. Upon the death of the person creating the trust ( i.e. the Settlor) the successor trustee of the trust administers the trust, much like a personal representative who administers a probate estate, and then distributes the trust
assets in accordance with the trust terms.
Under most circumstances, the terms of a trust remain private upon the death of the Settlor and the trustee
then in charge of administering the trust distributes the assets of the trust or continues to hold the assets in trust
for a stated purpose. As with a will, a trust continuing beyond the death of the Settlor can be incorporated into the
distribution provisions of the trust.
The advantages of the trust are numerous. All of the assets titled in the name of the trust are non-probate
assets and are not subject to the jurisdiction of the probate court. The provisions of the trust (which the Settlor
may not want known to the public) usually can be kept free from public view and potential intervention. Where
assets are in multiple states, the trust can be administered across state lines without the need for multiple court
proceedings. If the Settlor becomes incapacitated, it is often easier for the successor trustee to handle the Settlor’s
financial affairs as a successor trustee rather than as an agent under a power of attorney (a document usually relied on to help the testator of a will). Lastly, there usually is not a need to commence a probate proceeding.
The disadvantage of a trust is it usually takes more work (resulting in a higher cost) to set up your estate
plan. It requires monitoring by you as the Settlor and the Trustee to insure it is kept up to date (as does a will) and
insuring all your property is constantly within the trust can be burdensome if you are not inclined to keep your
house in order. Trusts and wills do not save estate taxes in and of themselves.
How to Decide Which Type of Plan?
So how does one decide the type of plan to use? We advise clients that there usually is no right or wrong
decision. If a client owns property in multiple states subject to multiple probates or wishes to keep their plan of
distribution from the public eye then I usually recommend a trust estate plan. If on the other hand, a client would
rather not spend as much now on their estate plan or are not inclined to keep their assets titled into a trust, then
we will recommend a will.
Within either a will or trust estate plan, tax savings planning can be utilized. At least in our office the cost
to create a trust or a will (other than a simple will) is essentially the same. The only difference is that with a trust
additional time is needed to "fund" the trust. Funding of the trust involves the re-titling of assets which can be
anywhere from an hour or two to many hours of our time and cost to the client.
Each client is a bit different, and their specific facts and goals need to be taken into consideration. At our
office, we find that an estimated 60% of the estate plans we create are trust estate plans. The rest of our clients
choose a will estate plan.
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- Outright vs. In-Trust Distribution to Heirs In each estate plan, the decision must be made whether the recipient of the inheritance is to receive their inheritance outright or if it is to be held for the recipient’s benefit in some type of trust arrangement. In looking over
the last decade, it seems to us leaving assets outright to an heir has become much more risky as divorces, lawsuits and financial hardship have fallen on many Americans. Additionally, taxes are becoming an even greater
threat to many as inheritances are reduced by estate taxes over one or more generations. Here are a few statistics worth pondering:
Divorce rates:1
•

Almost 49 percent of marriages end in divorce.

•

First marriages ending in divorce have an average duration of just under 8 years.

•

60 percent of all divorces are related to individuals age 25 to 39.

•

There were more than 21 million divorces in the year 2000. In the same year, 58 million couples were
married and lived in separate households.

•

In 1990, the average age for a male in a second divorce was 40.4 years; for a female in a second divorce the average age was 37.3 years.

•

The divorce rate of first time marriages is almost 10 percent less than the divorce rate for second marriages. Nearly 60 percent of second marriages end in divorce.

•

Over a 40 year period, 67 percent of first marriages terminated in a divorce and 50 percent of these divorces took place within the first 7 years.

•

Every year more than 1 million children are affected by divorce.

Bankruptcy statistics:2
Year

Total

2002
2003
2004
2005
2006
2007
2008
2009
2010

1,577,651
1,660,245
1,597,462
2,078,415
617,660
850,912
1,117,771
1,473,675
1,593,081

Business Filings
38,540
35,037
34,317
39,201
19,695
28,322
43,546
60,837
56,282

Non-Business Filings

Consumers as a % of total

1,539,111
1,625,208
1,563,145
2,039,214
597,965
822,590
1,074,225
1,412,838
1,536,799

97.56
97.89
97.85
96.81
96.81
96.67
96.10
95.87
96.47
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- Outright vs. In-Trust Distribution to Heirs Civil lawsuits are prevalent throughout our country. According to one Internet post3, your chances of being sued
are 1 in 4 and there are 80-90 million lawsuits (of all types) being filed every year.
Americans with disabilities who rely on asset-based assistance, such as Supplemental Security Income (SSI) and
Medicaid are substantial. In fact, 54 million Americans suffered from a disability in 2010.4 Of those, 11 million
need assistance daily to meet their living needs.
Between lawsuits from creditors of all types, as well as divorces, any inheritance you consider leaving to an heir is
subject to the risk of being depleted, either voluntarily or involuntarily by the heir. In the case of a divorce, an inheritance can be treated as separate property and not subject to division by a Court, but the appreciation in the inherited assets can be considered marital property, causing complications when the divorce court is forced to intervene to divide the couple’s assets.
In more and more estate plans, we are recommending the assets not be distributed to the heir outright, but instead
leaving all or a large portion of any distribution to an heir in trust.
What does leaving a distribution in a trust mean? A trust is a legal arrangement wherein a Trustee (who is an individual or financial institution) manages the assets for the Trust Beneficiary or Beneficiaries, and distributes them
in accordance with the wishes of the trust creator (sometimes referred to as the Settlor). The creator can place
whatever restrictions he or she wishes to make regarding distributions from the trust.
There are a multitude of types of trusts to choose from depending upon your circumstances. Here are a few types:
•

Trust with inherited assets that are established to avoid having the inheritance considered as an available
resource for public benefit purposes (Special Needs Trust).

•

Trust used to help manage assets for those recipients who are not financially savvy and perhaps subject to
being easily influenced by “friends” or business associates (Asset Protection Trust).

•

Trust established to protect assets from being subject to future estate taxes (Dynasty Trust).

•

Life Insurance Trust (ILIT) used to keep insurance proceeds from being included in the decedent’s estate as
well as the future beneficiary’s estate.

The type of trust you may wish to create for your heir or heirs depends upon his or her needs. An estate does not
have to meet a threshold size for qualifying to set up a trust. We have established trusts to hold assets valued at
under $5,000, with a family member as a trustee to protect assets for the heir and to ensure the assets are being
used as the trust creator wishes.

Bottom line: Before you decide to distribute assets outright to any heir, review the types of trusts you could create
to hold the inherited assets. It is important to select the most appropriate type of trust to ensure your wishes are
fulfilled and the inherited assets are not dissipated against your wishes, either voluntarily or involuntarily by your
heir.
1

Divorce Rate 2011 (http://divorcerate2011.com/divorce-statistics/) 9/23/2011

2

American Bankruptcy Website (www.abiworld.org) 9/23/2011

3

Glyn Norman (www.glynnorman.articlealley.com)

4

U.S. Census Bureau (http://www.census.gov/prod/3/97pubs/cenbr975.pdf)
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- Digital Assets With the digital age upon us, many of us are utilizing our computers and the Internet to manage our personal, financial, and business lives. The expanding use of digital accounts such as e-mail, iTunes, Facebook and online banking creates new and unique issues for planning how to deal with these digital assets.
A digital asset is essentially defined as electronic information stored on a computer or computer-related
technology.
A critical planning issue for digital assets is gaining access to the online account storing the asset after incapacity or death. For instance, do you have digital photographs, books, or music you wish to divide between certain beneficiaries in your will or trust? If so, then you need to ensure that you plan for others to
access your online accounts to gather these digital assets for distribution to your intended beneficiaries.
Equally important is the fact that our digital assets may be stored on personal property, such as a computer, which we would like to go to a specific person after death. If the digital asset on the computer, such as
your iTunes music or electronic books, are to be given separate and apart from the computer, then we have
to ensure that your fiduciary distributes the digital asset prior to giving the computer to your intended beneficiary.
Moreover, paperless billing/account statements are becoming the new norm in this digital age. Accordingly, it is important you make sure your selected fiduciaries can obtain access to your accounts after your
incapacity or death to be able to find your assets and administer your estate. Without granting the proper
access authority to your digital accounts (through a financial power of attorney, will, or trust), your fiduciaries could be subject to criminal offenses for computer hacking pursuant to federal and state statutes.
Oftentimes in our busy digital lives, we neglect to consider how our Internet accounts and digital assets
within these accounts will be handled when we die. Do you want your Facebook account to be closed or to
be memorialized? Do you regularly sell or buy items on Ebay? You can decide how you would like these
accounts handled through your estate plan. We can help you in planning for the administration and distribution of your digital assets. In particular, we can plan for how to find your digital assets as well as how to
access, protect, and transfer these assets and accounts after death.
As part of our estate planning documents, we provide a comprehensive digital asset inventory ensuring
that these intangible properties are addressed within your estate plan. Please contact us if you would like
to discuss digital assets within your estate plan.
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- Uniform Power of Attorney Act -

